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SARA B. THOMAS
State Appellate Public Defender
I.S.B. #5867
MAYA P. WALDRON
Deputy State Appellate Public Defender
I.S.B. #9582
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
)
v.
)
MICHAEL LEE BRICKO,
)
)
Defendant-Appellant.
)
______________________________)

NO. 43186
ADA COUNTY NO. CR 2014-14912
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After a jury convicted Michael Lee Bricko of felony domestic violence, the district court
sentenced him to a unified term of ten years, with two years fixed. Mr. Bricko asserts that his
sentence is excessive in light of the mitigating factors in his case. He asks that the Court place
him on probation or reduce his sentence as it deems appropriate.
Statement of Facts and Course of Proceedings
After Mr. Bricko’s girlfriend, Rachel Yates, reported that she and Mr. Bricko had gotten
into a physical fight, the State charged Mr. Bricko with attempted strangulation and felony
domestic violence. (R., pp.6–7.) Mr. Bricko took the charges to trial. The evidence presented at
trial showed that Mr. Bricko and Ms. Yates were out drinking one night when they got into an
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argument. (Tr., Vol. I, p.234, L.11 – p.237, L.211.) Ms. Yates testified that she hit Mr. Bricko,
then Mr. Bricko punched her multiple times and put his hands around her neck and squeezed.
(Tr., Vol. I, p.240, L.13 – p.245, L.19.)
The jury acquitted Mr. Bricko of attempted strangulation, but convicted him of felony
domestic violence. (R., pp.84–85.) The court also found him guilty of being a persistent
violator. (Tr. Vol. II, p.86, L.2 – p.91, L.23.)
At sentencing, the State cited Mr. Bricko’s criminal history and risk to reoffend when
recommending a ten-year sentence, with three years fixed. (Tr. Vol. III, p.9, L.11 – p.12, L.6.)
Defense counsel acknowledged those aggravating factors, but asked the court to consider placing
Mr. Bricko on probation or retaining jurisdiction so that Mr. Bricko could participate in a second
rider program. (Tr. Vol. III, p.16, L.25 – p.17, L.5.) Defense counsel noted that Mr. Bricko does
have anger problems, and that alcohol exacerbates those problems, so Mr. Bricko would benefit
from a program that allows him to address both. (Tr. Vol. III, p.16, L.20 – p.17, L.21.)
The court sentenced Mr. Bricko to ten years, with two years fixed (Tr. Vol. III, p.21,
Ls.16–18; R., pp.124–25), and Mr. Bricko timely appealed (R., pp.128–33).
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The transcripts are referred to by volume according to their chronological order: Volume I
contains the transcripts of the first two days of trial, held on February 3 and 4; Volume II
contains the third day of trial, held February 5; and Volume III contains the March 16, 2015
sentencing hearing.
2

ISSUE
Did the district court abuse its discretion when it sentenced Mr. Bricko to ten years, with two
years fixed, for felony domestic violence?
ARGUMENT
The District Court Abused Its Discretion When It Sentenced Mr. Bricko To Ten Years, With
Two Years Fixed, For Felony Domestic Violence
When a defendant challenges his sentence as excessively harsh, this Court will conduct
an independent review of the record, taking into account “the nature of the offense, the character
of the offender, and the protection of the public interest.” State v. Miller, 151 Idaho 828, 834
(2011). The Court reviews the district court’s sentencing decision for an abuse of discretion,
which occurs if the district court imposed a sentence that is unreasonable, and thus excessive,
“under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002); State v.
Toohill, 103 Idaho 565, 568 (Ct. App. 1982). “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the related
goals of deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834.

Mr. Bricko’s

sentence is excessive in light of the mitigating evidence in this case.
First, Mr. Bricko’s accountability and remorse mitigate his sentence. He took complete
responsibility for this crime when the PSI investigator asked about the things that contributed to
it: “1) We where [sic] drinking and fighting about stuff we should have waited to talk about,
2) Then I let it escalate into name calling, 3) I responded to violence with violence (two wrongs
don’t make a right).” (PSI, pp.10.) Even though Ms. Yates indisputably hit Mr. Bricko first and
he believes he acted in self-defense, Mr. Bricko did not blame her for his actions or this
conviction. (PSI, pp.10, 15.) At sentencing, he apologized for what happened and explained his
resolve to not let it happen again:
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Your Honor, what happened that night happened, and I wish I could take it
back, but I can’t. It was a really bad decision on my part, not well thought out.
All’s I know is I wish I could take it back, and the only thing I could do from this
point on is to do my best to try to make amends and to make sure that it never
happens again.
And if the court gives me a chance, you have my word, for what it’s
worth, that you will never see me in this courtroom again.
(Tr. Vol. III, p.17, L.24 – p.18, L.9; see also PSI, p.11; but see PSI, p.56 (in which the domestic
violence evaluator opined that Mr. Bricko was not deeply remorseful because he did not have an
“appropriate emotional expression” when discussing the crime.)
Second, Mr. Bricko’s abusive childhood, mental health concerns, and alcohol abuse—and
his ability to address the way those problems impact his behavior—favor a lower sentence.
During the mental health evaluation, Mr. Bricko reported that he was physically and emotionally
abused as a child, he was diagnosed with ADHD, mood disorder, and post-traumatic stress
disorder, and manic depression when he was younger, and he was removed from his home
between the ages of seven to thirteen because his step-father was physically abusive.
(PSI, pp.29, 34, 54.) Mr. Bricko reported current symptoms consistent with mood disorder and
post-traumatic stress disorder, and the evaluator recommended anger management classes.
(PSI, pp.14, 29–30.) Although he doesn’t drink excessively on a regular basis and does not
believe that he needs alcohol treatment (PSI, p.10), the substance abuse evaluator found him to
meet the criteria for substance abuse and recommended outpatient treatment. (PSI, pp.32, 39.)
Mr. Bricko acknowledges that alcohol played a role in this crime, plans on abstaining from
alcohol in the future (PSI, p.10), and will participate in whatever treatment the court deems
appropriate (PSI, p.56).
Finally, Mr. Bricko is a good candidate for probation. He had four years of successful
probation between 2006 and 2010. (PSI, p.6.) He has a steady employment history working in
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convenience stores since 2006 (PSI, p.9), most recently as a shift manager at a Stinker Station
(PSI, p.37). He has the support of his family, and plans to live with his father or brother when he
is released. (PSI, p.7.) His mother wrote to the court:
First I want to let you know that my son has a big heart and goes out of his
way to help others. There have been many times when he has put aside his own
needs and wants to make sure someone who needed a hand up could get the help
he felt they deserved. He is a very hard worker and will go the extra mile to make
sure things are taken care of.
I have to say that I am proud of him because he has started over with
nothing several times. Through hard work and sheer determination he has pulled
himself up “by the boot straps” so to speak and put a roof over his head, clothes
on his back, and food in his stomach. It has not always been easy for him but he
is not one to give up easily. I am sure there are many times when he could have
just given up and let life happen but he has fought to keep his head above water.
His spirit and determination are an inspiration. Whenever life knocks him down,
he gets back up and continues on.
Michael and I are close. He has always kept in contact with me no matter
where he is or what he is doing. I have been his sounding board for life.
Whenever he has had a problem that he was not sure how to handle, he has called
me and asked for advice. I have not always agreed with the decisions he has
made but as a parent that is to be expected. We raise our children to have minds
of their own, to make their own decisions, and to live with the consequences. I
have always told him that he is an adult and can make his own decisions. I have
supported him one hundred percent of the way in those decisions even when I did
not agree with them.
I still support him. I am aware of the charges that were brought against
him and what he has been found guilty of. I have had the chance to look at the
police photos. I am letting you know this so you do not think I am unaware of the
gravity of the situation.
I do have to let you know that this is uncharacteristic of him. I had the
chance to spend time with both him and Rachel together and watch the dynamic
of their relationship first hand. I know that he cares deeply for her and have
witnessed it first hand. He has always been supportive of her and taken care of
her to the best of his ability. He has stood by her side and defended her. Even
when his own family would say things against her, he stood by her side and was a
staunch advocate for her. In my opinion, if they had not been drinking that night,
he would never have laid a hand on her.
I also know that he regrets that he hurt Rachel. He has expressed this to
me on several occasions. Unfortunately, as I have told him, there is not a time
machine where we can go back and get a do over. We can only go forward, deal
with the reality of the situation, and try to make amends as best as we can. I am
here for him. Whatever he needs. If he needs a place to stay, food in his stomach,
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help finding a job, or whatever is in my power to give I will gladly do it. I hope
you take these things into consideration when determining his sentence.
(PSI, p.43.) Mr. Bricko is also prepared to reevaluate his life and priorities: “with this conviction
it has turned my life upside down. I need to see what happens and re evaluate my life. I would
like to go to college.” (PSI, p.10.)
In light of these mitigating factors, the district court abused its discretion by sentencing
him to ten years, with two years fixed.
CONCLUSION
Mr. Bricko respectfully requests that this Court place him on probation or reduce his
sentence as it deems appropriate.
DATED this 12th day of January, 2016.

__________/s/_______________
MAYA P. WALDRON
Deputy State Appellate Public Defender
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